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our Lord one thousand eight hundred ag a lad, under the age of fifteen, who had 
een taken on trial as a clerk or attendant of a 
and eighteen— counting-house, but not intrusted with the 
care of the books, is tried on a charge for 
PRESENT, stealing a cheek which had been left in the 
book, filled up and signed by the principal, and 
a number of circumstances are produced on 
behalf of the prosecution, to show that such 
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CADWALLADER D. COLDEN, lad took the check with a felonious intent, and 
Mayor of the City of New-York. ne eeprom ne _ ~— 

. rw ott . which was not signed, out of the book, an 
ANTHONY UNDERHILL, tore it up; still, in favour of a youth of very 
and Aldermen. tender years, if, from other circumstances in 
JOHN MORSS, the case, it should be rendered doubtful whe- 
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the Bank, it will be the duty of the jury to 
acquit him, 
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Jameson Cox, Foreman, We blend these cases together, not 
Tuomas J. Camppect, Harman AveriLt, || because the facts are similar, but for the 
. Joun G. Coox, Evocu L. Marcu, || purpose of exhibiting by contrast, and if | 
- NaruTaciJupan, Rozert R.Goe er, || possible in a single point of view, the dif- | 
. Presernvep Fisu, Gitpert Courant, || ference, in moral turpitude, between par- 
Joun Crank, Georce Griswo pn, || ties who are brought in this court and tri- 
James Harn, Cates Horton, ed for offences of the same grade. Dow 
Bensamin Heustace, Epmunp Smita, is a man of middle age, in appearance | 


Rozert Hatiiay, AsranaM Le Foy, || shrewd and cunning, and capable of de- 
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GamatieL Smita, Henry Ecxrorp. Was stealing from an aged lady a bond of 
$390. Lloyd is a youth between fourteen 
(GRAND LARCENY.) and fifteen years, of an intelligent coun- 


tenance, but withal, of features so mild 
JESSE DOW and GEORGE LLOYD’S | as almost indicated a mind incapacitated 
‘y CASES. for crime. The charge was stealing from 
: his principals, men of business in this 
, Van Wycx, Counsel for both prosecutions. || city, a check of $1200. 
Ten Broecx and Antuon, Counsel fur|| The first-named prisoner was tried on 
Dow, and Price and Hamitton, Coun- || Thursday the 6th, and the other on the 
BY sel for Lloyd. 7th day of August last. 
it The testimony was voluminous, the 
ot Though the obligee voluntarily deliver to the arguments of counsel and the charge of 
inld obligor a bond, remaining due and unsatisfied, the court in both cases lengthy ; and this 


be yet should it further appear that the obligee 
> Was an ignorant person, and the other prac-|j '¢! ort professes merely to present the 
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1815, for $590, bearing date the same 
day, and being due and unsatisfied. 

George Lloyd was indicted for grand 
larceny, in stealing a bank check, or 
order on the Mechanics’ Bank, for 
$1200, the property of Abraham ‘Tucker 
and William R. Taber ; the said sum of 
$1200, contained in said order, being due 
and unsatisfied. 

‘The check set forth in the indictment 
was in this form: 

** New-York, July 18, 1818. 

«« Cashier of the Mechanics’ Bank, pay 
to 1701, or bearer, twelve hundred dol- 
lars. 

(Signed) ‘ Tucker and Taber.” 

On the traverse of Dow’s indictment, it | 
appeared that Sarah Mills, the prosecu- | 
trix, aged about seventy years,.at the 
{ime laid in the indictment, was in the 
capacity of servant in the family of Dr. 
Wright Post in this city. She had lived! 
in the several families of Robert Lenox 
and General Ebenezer Stevens ; and at} 
the time of the trial lived in the family of | 
the last-named gentleman. And in the 
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cancelled; the bond laid in the indictment 
‘together with one from General Panldins 
‘to Mrs. Mills, for the sum of 8 or 5900. 
| were drawn by him, and both the instru. 





rogress of the trial, they all concurred 
in stating that her character was perfectly | 
fair and unblemished, but that she was | 
an ignorant, unsuspecting woman. 
It appeared in evidence that in the fall 
of 1814, Mrs. Mills deposited in the 


hands of General William Paulding, 
$1200, which was secured by a_ bond 
payable to her. The prisoner at this 
time was in General Paulding’s employ, 
and brought the money contained in the 
bond to Paulding from Mrs. Mills, at dif- 
ferent times, and took back to her the 
bond. A short time before that laid in 
the indictment, the prisoner lived with 
Mr. Lenox in the capacity of servant ; 
and Mrs. Mills became acquainted with 
him there. About the 15th of November, 
1815, the prisoner applied to Mrs. Mills, 
then living at Dr. Post’s, to borrow mo- 
ney ; andshe having before that time lent 
him 390, and he wanting $300 more, in- 
duced her, contrary to the advice of Mr. 
Lenox, to take that sum out of the hands of 
Generai Paulding and lend it to himself. 
This was done, and the prisoner re- 
ceived the money from the General, and 
according to his direction, the original 
bond of Paulding was brought by Mrs. 
Milfs, in company with the prisoner, and 





/ments were executed and delivered ty 
Mrs. Mills. 

She went home to Dr. Post’s, and had 
not been there twenty minutes before the 
prisoner came to her, apparently in agita- 
ition, and said that there was trouble 
enough about the bond, and that it was 
wanted. Whereupon, not suspecting any 
design, she delivered it to him. 

The prosecutrix owing 9140 to one 
Vanderhoof about the time Dow’s bond 
fell due, called on him for the money, 
and not being able, as he alleged, to pay, 
she executed to Vanderhoofa note for he 
money, which Dow indorsed ; but, beiore 
it became due, he went to the bolder and 
told him that she was to pay it; aud it 
was with much difficulty that he was 
prevailed on by her to pay $20, the re- 
sidue being afterwards paid by her. 

In the fall of 1817, and about the time 
of the death of Dow’s wife, he told J#:s. 
Mills that his wife had enjoined upon him 
to pay the bond, and he then gave iver 
hopes of payment; but, in about two 
months afterwards, she called on him for 
the money, when he alleged that she had 
given the bond to a fat-faced man who 
came to him with it and demanded pay- 
ment, and that he had paid the amount. 
He further said that he had seen the man 
to whom the money was paid several 
times in this court, but did not know hit 
name. The prisoner finally refused te 
give a new bond or pay the old. 

Mrs. Mills supposed that when the pri- 
soner took the bond he wanted it for 
General Paulding, and that it was in his 
hands ; she, therefore, rested easy for 2 
considerable time. 

The defence of the prisoner was rested 
on the grounds, that the bond obtained 
‘from Mrs. Mills was that of General 
Paulding, and that the prisoner’s bond, 
having been lost by her, came into the 
hands of a third person, who, on her be- 
half, presented it for payment, and the 
prisoner, at a considerable sacrifice, 
raised the money and paid the amount. 

That he ever sent for his own or any 
other bond, was expressly denied by Ge- 
neral Paulding ; but to show that the bon! 
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had been paid, Joseph Myers was intro- | 
duced as a witness on behalf of the de- 
fendant, and, on being sworn, the bond, 
set forth in the indictment, cancelled, 
attached to a writing in these words and 
figures : 
‘“* New-York, Sept. 3d, 1817. 
‘* Mr. Dow, please to pay to Mr. Wil- 


son $390, and this shall be your Receipt | 


in full. 
‘*Satty Mius. 

« Witness, 

“ John Smith.” 

was handed to the witness by Mr. An- 
thon, when the witness gave the follow- 
ing relation in substance : 

| was inthe stable of Dow, with hini, one 
morning in September, 1817, and a man by 
the name of Wilson came there and said 
!:e had a bond and order, and must have the 
money; and he produced them, being these 
papers. After some-conversation, Dow 
told him that he had not all the money at 
that time, and could not pay him. Wil- 
son said he must have it all, and could 
not wait, as the old lady was going out 
of town. Dow said that he would try to 
borrow the money to make up the re- 
maining part of $390. Wilson put the 
bond in his pocket and they both went 
away together. 

I remained in the stable until Dow re- 
turned, when he pulled the bond out of 
his pocket and showed it to me. 

| afterwards went with the officer to 
many places to find Wilson. I had not 
the bond, but the officer might. We 
found many men by that name, but not 
the Wilson who produced the bond. 

Dow, during the conversation in the 
stable, said he had paid part of the in- 
terest to the woman, and Wilsoa said he 
would take the principal. 

On the cross-examination, which was 
very lengthy, the witness further stated 
that Dow was absent from the stable about 
an hour, and, before he left it, said he had 
ubout $200. 

He has seen Wilson once since, in War- 
ren-street, but never before. 

1 am, said he, a butcher, live in Orange- 
street, with John Wood a blacksmith, who 
does not now follow his trade; and at the 
time I was in the stable | lived at one 
Davis’ in Chapel-street, and from thence 
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street, three years ago, and kept «a 
tavern. ‘Two or three girls lived there ; 
one was a servant, but | do not know 
what business they pursued. Other girls 
came there, some of whom were reputed 
of the town, &c. I have not worked at 
my trade for eighteen months. I am now 
attending Davis’ store. 

By the Mayor: How did you know 
the name of Wilson, as you had not seen 


| him before he came to the stable ? 


Witness: (promptly,) At the time he 
showed the bond, | looked over his shoul- 
der, and saw the name of Wilson in the 
order. 

Hereupon, Henry F. Jones, Colonel 
Charles Graham, John B. Miller, and Ge- 
neral Morton, on being sworn, testitied 
that the prisoner was a coachman, and that 
his general character was excellent. 

James Warner, the police magistrate, 
stated that the general character of the 
prisoner had been loose: that when 
brought up at the police, he was asked 
where the bond was. He replied, it was at 
home; and an officer being sent with 
him, they returned, and he said he could 
not find it or account for it, as a man fre- 
quently tore up a bond when paid. 

Jacob Hays and Thomas Cornell, on 
behalf of the prosecution, on being sworn, 
stated that Joseph Myers used to keep a 
common brothel, and his character was 
very bad; and, in the course of the 
trial, Shivers Parker and Asa Holden 
testified to his bad character. 

The testimony of Mrs. Mills, the prose- 
cutrix, was amply corroborated by Gene- 
ral Paulding, Mary M‘Shee and Matthew 
Vanderhoof. 

The cause was summed up by Ten 
Broeck and Anthon for the prisoner, and 
by Van Wyck for the prosecution. 

The mayor charged the jury, that as 
here was a voluntary delivery of the bond 
by the obligee to the obligor, an objec- 
tion might arise in the minds of some of 
the jurors whether a felony was commit- 
ted. ‘This was a common case ; and is, 
in principle, precisely similar to cases 
frequently tried here for stealing a horse 
and chair, hired by the owner and deli- 
vered into the possession of another. 
Should he run away with the property 
and sell it, this is adjudged felony ; be- 
cause from this conduct it shall be tn- 
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ferred, that at the time of acquiring pos-| 
session, he harboured a felonious intent. 
So, in this case, if the jury should believe, 
from the conduct of the prisoner, subse- 
quent to the time of his obtaining the 
bond from Mrs Mills, that it was his in- 
tention at that time to get the instrument 
in his possession, and thereby deprive 
her of its amount, the jury would be 
bound to convict him. We are to judge 
from his subsequent conduct ; and if the 
whole circumstances in this case, inde- 
pendent of the relation of Myers, cast 
such a shade of suspicion on that trans- 
action as to induce the jury to disbelieve 
his testimony, or if from the intrinsic na 
ture of that transaction, from its improba- 
bility, ‘rom the inconsistency of its parts, 
or, fruin the character of the witness, the 
jury should believe ita fabrication, then, 
in the view of the court, the inference, of 
a felonious intent in the mind of the pri- 
soner, irresistibly follows. 

It was alleged by the counsel who 


opened the defence, that Mrs. Mills had 
made a mistake in delivering Gen. Pauld 


ing’s bond to the prisoner. This ground 
of defence had wholly failed. The gene- 
ral states that the old bond was given up, 
and that he never sent the prisoner to 
her for any bond; and it is but just to 
believe that he instructed his counsel to 
endeavour to establish and rely on this 
fact. 

His honour went into a minute exami- 
nation of the testimony of Myers; and 
from the improbability of the story, from 
the inconsistency between the other facts 
in the case, clearly proved, and the rela- 
tion of that witness, and, above all, from 
the infamy of his character, instructed 
the jury, that though the credit to be at- 
tached to witnesses was solely within the 
province of a jury, yet, in the view of the 
court, no reliance ought to be placed on 
the testimony of Myers. It was true, as 
had been suggested by the counsel for the 
prosecution, that this might have been a 
contrivance on the part of the prisoner. 
He might have procured some person to 
bring the bond and make the demand of 
the money in the stable in presence of 
Mvers ; and, in such case, his story might 
be true; but it would be no excuse to 
the prisoner. 

It was a general rule, that a witness of 


1an infamous character may be sworn: 
but, unless his testimony 1s strongly cor- 
roborated, it is not entitled to credit, 
In this case the testimony of Myers is not 
corroborated by a single witness, or any 
single circumstance, except the posses. 
sion of the bond by the prisoner, and that 
fact is consistent with the felony. 

The prisoner was found guilty, and sen- 
tenced four years to the state prison. 


On the traverse of the indictment 
against George Lloyd, it appeared by the 
testimony of William Taber and Abraham 
Tucker, that they, are concerned in busi- 
| ness as stock and exchange brokers, trans- 

acting business under the firm of ‘Tucker 
& Taber, at No. 42 William street. The 

prisoner was a lad taken on trial, and at- 
| tended the office, but had no care of the 
| books. On the Ist of July, the partners 
and the prisoner were in the office toge- 
ther, when Lemuel Brewster, with whom 
they had had dealings, came there, and 
a check for $1200, being the one on 
which the indictment is founded, was 
drawn by Tucker for Brewster ; but, it 
having been ascertained by one of the 
partners that the sum due to Brewster 
was more, the check drawn was not cut 
out of the book; but another for the 
sum of $1208 70 cents, payable to 1701, 
was filled up in the back of the check 
book and delivered to Brewster ; and the 
sum for which the last check was drawn, 
for whom and for what, were entered in 
the margin, opposite the check for $1200. 

The partners then left the office, leav- 
ing none but the prisoner there ; and, in 
about fifteen minutes, Taber returned 
and drew a check for $1500, when the 
check which had been left in the book 
was gone. 

On the 2d day of July, the firm re- 
ceived notice from the bank, that their 
account was overdrawn; and, on exami- 
nation, it was found, that there had been 
two checks. payable to 1701, paid ; and 
the account of the bank and that of the 
firm corresponded in all things except 
this check of $1200. On this day the 
lad was asked by Mr. Taber whether he 
had seen a check lying on the desk, when 











he hesitated, and at Jength said he had 
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torn it out of the book. He was then 
asked the amount, and by whom drawn, 
when he said the amount was $1200, and 
drawn by Mr. Tucker. The prisoner 
further said that he had torn it up, as it 
was not signed; and stooped down and 
searched among old pieces of paper on 
the floor, and showed a piece of paper 
which he declared was a part of the same 
check He was told that this was neither 
Tucker nor Taber’s handwriting, and he 
then said it was not, for it was part of a 
check which the boy, at the next door, 
had scribbled. 

It appeared from the cross-examination 
of William Taber, by a calculation made 
from a book, that on the Ist of July, the 
firm drew from the bank, in thirteen dif- 
ferent checks $23,415 45 cents, and on 
the same day deposited two different sums 
amounting to $23,090. 

It appeared further, that there is a win- 
dow in the office which opened over the 
desk into the room of a Frenchman who 
isan importer of dry goods. He has a 
young man. a clerk, and his wife almost 
continually there. But it further ap- 
peared, from the testimony of the part- 
ners, that they never leave the office en- 
© tively alone. 

} On the third of July, the prisoner 
came to the office as usual, and after 
some conversation between the partners, 
Mr. Tucker took the prisoner up stairs, 
and told him that his (Tucker’s) object 
was to get the money ; and if the prison- 
er would give it up, he should not be 
hurt. He persisted in denying that he 
had obtained any money, and in asserting 
that he had merely torn up the check. 
He further said that he had mentioned to 
his father that they had lost a check and 
suspected him ; and that his father told 
him he need not be alarmed, for they 
would have to prove it, and he, the fa- 
| ther, could prove the boy’s character. 

_ He was then taken to the police, and 
in his examination, which was read in 
| evidence, confessed that he tore the 
| check, which was not signed, out of the 
| book, and tore it up. 

| _ From the testimony of Archibald Craig, 
| the first teller, and Thomas Stoughten- 


» burgh, the book-keeper, in the Mechan- 


| tcs’ Bank, it appeared that the two 
) checks, payable to 1701, were presented 
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and paid on the Ist of July. Who pre- 
sented the check for $1200, the teller 
could not say ; but he had an impression 
that it was paid to a boy, and so informed 
Tucker & Taber, who called on him. 
The book-keeper testified, that the firm 
kept a very regular account: that it had 
been overdrawn before for a small sum; 
but, on receiving notice, they immediately 
made it good ; and on receiving the no- 
tice that they had overdrawn on the Ist 
of July, they said they did not believe it, 
but if so they would make it good. 

From the testimony of Col. Francis 
Saltus, a brother-in-law of the prisoner, 
it appeared that he conversed with Mr. 
‘Tucker about the 10th of July last, who 
said that he had positive testimony of the 
boy’s guilt ; but, upon an inquiry by the 
witness, was unwilling to state what it was, 
but said he would give the name of an 
attorney who would. ‘Tucker asked the 
witness if he would pay the money, 
which he considered an impertinent 
question. The next day he sent for the 
name of the attorney, but received no 
other word by the messenger, but that a 
bill had been found by the grand jury. 

The boy had been threatened and en- 
treated, but he would make no confes- 
sion ; but at one time he said, that other 
boys and himself had been filling up 
checks and signing them with fictitious 
names, and passing them to one another ; 
and that there was a check of $2,500, 
scribbled, which he had torn out of the 
book and torn up. 

No money had been found on him, ex- 
cept four shillings, obtained before the Ist 
of July, for two yellow birds sold by 
him; nor had he done any thing which 
indicated that he had a sum of money. 

It further appeared from the testimo- 
ny of Augustus I’. Cammann, on the same 
side, that he had frequently been at the 
office of Tucker & Taber, in business 
hours, and found no person there. 

Messrs. Hamilton and Price summed 
up the case to the jury on behalf of the 
prisoner. ; 

Mr. Price cited to the court 3 Chitty 
on Crim. Plead. 918, referring to 2 Leach, 
835, to show that ‘‘ where a banker’s 
clerk received a note for the use of his 
master and applied it to his own use, he 
was guilty only of a breach of trust ;” 
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and that by reason of this decision, the 
statute, 39th Geo. III., was passed. The 
counsel also cited the same authority, 
926, 927, and 948. 

Van Wyck summed up the case on be- 
half of the prosecution, and read from 
2 East’s Crown Law, p. 564, to show, 
‘« that where one has only the bare charge 
and custody of the goods, the legal pos- 
session remains in the owner, and the 
party may be guilty of larceny in fraudu- 
lently converting them to his own use :” 
that this rule applies to a servant, in- 
trusted to sell goods, whose possession of 
the master’s goods is the possession of 
the master. 

The mayor charged the jury in sub- 
stance, that a felony might be committed 
of the instrument laid in the indictment ; 
and by the lad, though he were a servant 
in the employ of Messrs. Tucker & Ta- 
ber. If convicted, however, it must be 
on his confession alone ; for there was 
no other evidence that he took the check ; 
nor did it appear that it was found in his 
possession, or that he had any avails 
therefrom arising. 

As to the confession, it would be per- 
ceived by the jury, that the prisoner does 
not admit the fact charged in the indict- 
ment. That he tore the check out of 
the book and tore it up, is the amount of 
the confession made to Mr. Tucker and 
in the police ; but this is no confession of 
the felony charged against him. 

There were several circumstances in 
favour of the prisoner ; and as he was a 
lad of tender years, these circumstances 
would have their due weight with a hu- 
mane jury. 

1. From the evidence, it appears that 
the office was frequently left alone ; and 
some person, in the absence of Tucker & 
Taber, might have taken the check from 
the desk through the window. 

2. After the affair was disclosed to his 
friends, no money was found in his pos- 
session, nor any other thing which indica- 
ted the possession of money. 

Should the jury, from the facts and 
circumstances, believe that the prisoner 
took this check with a felonious intent, 
it would be their duty to convict him. 
But should they believe that he even 
took the check, and, either for want of 
care or knowlege, it passed, by his means, 
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into the hands of a person who made ay 
improper use of it, without the agency of 
the prisoner, or if, from all the facts ‘and 
circumstances, the jury should entertain 
a reasonable doubt of his guilt, in either 
case, they would be bound to acquit. 
The prisoner was acquitted, 


— 
(FEME COVERT—DISORDERLY HOUSE.) 


MARTHA BOYD’S CASES, [INDICTED 
with CHRISTOPHER BOYD, her 
Husband, and CHRISTOPHER W4. 
TERS and JOHN WILLIAMS. 


Van Wyck, Counsel for the several prose 
cutions. 
Maxwe.t, Counsel for the defendants. 


Where the wife commences an assault and batte. 
ry, or is engaged in an affray in the presence of 
the husband, in which he doth not participate, 
she may be convicted ; but when she comes in 
aid of the husband in an affray wherein he is 
engaged, she is presumed to act under his iu- 
fluence, and cannot be convicted. 

On the traverse of an indictment against husband 
and wife, for keeping a disorderly house, it 
is necessary for the public prosecutor to show 
either an active co-operation on the part ol the 
wife, with her husband or others, in producug 
disorder, or, that it was of that peculiar nature 
which must have been the necessary result ol 
such agency on her part : otherwise, she cannot 
be convicted. 

B. hired of another an entire house, and rented 
several rooms therein, to two other tenants, re- 
taining the other rooms for his own use. He 
was indicted for keeping a disorderly house, ge- 
nerally. It was held, that for the purposes ot 
this indictment, the part occupied by him wa: 
well alleged to be Ais house; and that it was not 
necessary to allege that he kept certain rovrs, 
&c. 

Particular acts of disorder do not render a house 4 
common disorderly house. 


Martha Poyd, Christopher Waters, and 
John Williams, were indicted for an as- 
sault and battery committed on Francis 
Megary, on the 11th day of August last; 
and the same woman end Christopher 
Boyd, her husband, were also indicted 
for keeping a disorderly house in the first 
ward of the City of New-York, on the 
first day of June last, and on divers other 
days between that and the day of taking 
the inquisition. 

On the traverse of the indictment for 
the assault and battery it appeared I 
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evidence that in an affray between Waters 
and Williams in conjunction with certain 
other seamen boarding at the house of 
Boyd, and Megary, who was a tenant 
in one of the upper rooms in Boyd’s 
house, Mrs. Boyd espoused the cause of 
the seamen, and committed an assault and 
battery on Megary, by striking him with 
a pewter mug. Boyd was present during 
the affray, but did not participate ; al- 
though it appeared there had been some 
difficulty between Megary and himself on 
the same day. 

Maxwell raised a question to the court, 
whether Mrs. Boyd, according to the 
facts in this case, could be legally con- 
victed; inasmuch as the husband was 
present during the affray, and she must be 
presumed to act under his influence. 
The counsel said that it had been ruled 
in this court that, under such circumstan- 
ces, the wife could not be convicted. (See 
ante pages 56 and 128.) 

Van Wyck, contra. 

The mayor observed, that in the re- 
ports to which the counsel for the de- 
fendants alluded, the doctrine on this sub- 
ject was laid down rather too broad. The 
wile might be convicted of an assault and 
battery commenced by herself, or others, 
in which she takes an active part, though 
in the presence of the husband. But 
where the husband is engaged in an affray, 
and the wife come in his aid, or as the 
common saying is, ‘* lends a hand”’ inas- 
sisting him, she is presumed, in law, to 
act under his control, and cannot be con- 
victed of the offence. 

The jury was charged on this princi- 
ple, and the defendants were convicted 
and fined. 

On the traverse of the indictment for 
keeping a disorderly house, it appeared 
in evidence that Boyd having hired, from 
the owner, an entire house in Front-street, 
and rented certain rooms therein to Fran- 
cis Megary and Catharine Megary, who 
occupied the rooms separately, with their 
respective families, kept a boarding- 
house for seamen in the rooms retained 
for his own use in the same house. 

From the testimony of some of the wit- 
nesses on behalf of the prosecution, among 
whom were Francis Megary and Eleanor 
Johnson, it appeared that the defendants 
kept a very disorderly house: that it 








was a resort for riotous drunken sailors, 
who were often in the habit of making 
a great noise and singing bawdy songs, 
by the incitement of Boyd, to the great 
disturbance of the neighbourhood ; and 
that much of this disorder occurred as 
well on Sundays as week-days. 

From the other testimony on behalf of 
the prosecution, and the whole of the tes- 
timony on behalf of the defendant, how- 
ever, it appeared, that the defendants, 
generally, kept a well governed board- 
ing-house fer seamen, the next door to 
that of Johnson, the husband of Eleanor, 
who both kept a house for the same pur- 
pose. 

At the time the Washington 74 arrived, 
many seamen came from that ship to 
these houses, and, for a season, there was 
considerable noise in the street in this 
vicinity, occasioned by the frolicksome 
gambols, or jovial hilarity naturally ari- 
sing among persons of this description. 
At another time, and when the assault 
and battery above mentioned took place, 
there was a serious riot or disturbance 
which became general among the sea- 
men; and it appeared that there was 
considerable hostility existing, as well 
between the boarders at the houses of 
Johnson ané-Boyd, as the respective land- 
lords. 

In the progress of the trial, Elizabeth 
Waddington, a young woman, on being 
sworn as a witness on behalf of the de- 
fendant, testified, that some time past, a 
difference having arisen between Eleanor 
Johnson and a certain seaman whom she 
had abused, and who had instituted legal 
proceedings against her, she offered the 
witness, then a stranger in this country, 
a new gown and hat, if she would swear 
in court to certain false things, dictated by 
her, for the purpose of succeeding against 
the seaman. 

Maxwell, before the introduction of all 
ihe testimony, raised two grounds for the 
consideration of the court. 

1. Mrs. Boyd ought to be acquitted be- 
cause it did not appear that a house for 
prostitution, which, from its nature, re- 
quired the concurrence and participation 
of the woman, was kept by the defendants. 
It would be an extreme hardship to ren- 
der the wife criminally responsible for 
the improper exercise of business over 
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which she had no control; and in this 
case no act of disorder can be attributed 
to the wife. To this point the counsel 
cited | Hawk. P. C. p. 4. c. 1. 

2. There is a defect in the indictment. 
It appears that Boyd occupied certain 
rooms in that house only.; the rest of 
the house having been rented to two 
ether tenants. He is indicted for keeping 
a disorderly house generally ; whereas, the 
indictment should have charged him with 
having kept certain rooms in a certain 
house. 

The counsel, in support of this posi- 
tion, referred to a precedent for an 
indictment for keeping a dancing room 
from the 3d Chitty’s Crim. Plead. p. 672. 
and he also cited {| Chitty’s Crim. Plead. 
p- 478. He contended, that in cases for 
a nuisance, arson, and burglary, the place 
constituted the essense of those offences, 
and should be laid with technical preci- 
sion. 

Caines, contra. 

The mayor, in the decision of the court 
on the first ground relied on, observed, 


that there was much reason in the posi- 
tion assumed by the counsel for the de- 


fendants. The wife is under the control 
of the husband ; and where a particular 
kind of business is carried on by him, the 
improper management of which she could 
not prevent, it would be a hardship to 
render her criminally answerable for 
any acts of disorder arising from the pro- 
secution of such business. The authority 
read from Hawkins is, that a wife may be 
indicted with her husband and punished 
for keeping a house for prostitution; but 
it is not stated whether she may be con- 
victed, or not, in conjunction with the 
husband, for keeping a disorderly house 
of any other description. At any rate, his 
honour should advise the jury that unless 
it appeared, clearly and _ satisfactorily, 
that the wife was co-operating with the 
husband in some act or acts of disorder or 
immorality, she ought to be acquitted 

On the second point, the mayor stated 
the question to be whether. in legal con- 
templation, this was the house of Chris- 
topher Boyd. 

In the crime of arson, the owner must 
be alleged in the indictment ; and in bur- 
glary, the place where the offence was 
committed must be stated as the house of 
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'the owner or occupant. It is true tha 
according to the rules of architecture, , 
house is an entire building covered by one 
|roof; and perhaps we cannot with pro. 
priety, even in common discourse, call , 
single room, in a house consisting of ; 
great number of rooms, a house. By 
this question is not to be resolved by the 
rules of architecture, nor are we at liber. 
ty to recur to the common acceptatioy 
among men; but this is to be tested by 
the rules of law. Every apartment o. 
cupied by a man in a house, whether it 
contains more tenants or not, Is, to a les: 
intent, his house ; and it is the opinion of 
the court that for the purposes of this in. 
dictment, it is well alleged as the house of 
Christopher Boyd. 

The case was summed up by Caines 
and Maxwell. 

The mayor charged the jury, that the 
decision of the court on the two ques 
tions raised by the counsel for the de- 
fendant, on a more mature reflection, his 
honour believed to be correct 

The indictment charged this to bea 
common, ill-governed, and disorderly 
house. The meaning of this term common, 
the mayor apprehended to be, that al- 
though there may be particular acts of 
disorder proved, still, if it do not ap- 
pear that they were common or general, 
the indictment could not be maintained. 

Though a man, in general, cannot be 
convicted for a disorder occurring in the 
street, yet, if he is in the habit of har- 
bouring disorderly persons in his house, 
who proceed from thence into the street, 
near his house, and commit acts of dis 
order, he would be responsible. 

The court advised the jury, in their 
deliberations, to lay out of view the test- 
mony of Mrs. Johnson, should they be- 
lieve the testimony of Elizabeth Wat- 
dington to be true. ‘There was an addi 
tional reason : Johnson kept a rival house 
in this neighbourhood, and the wife was, 
therefore, under the influence of strong 
feelings against the defendants. 

In a commercial community too, like 
ours, an allowance ought to be made for 
the noise arising from a concourse of 2 
great number of seamen at particulaf 
times. They ought not to be tolerated 0 
open and notorious acts of disorder, 1 
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put still, where it appears that a noise, 
though disagreeable to many residing in 
the immediate vicinity of these boarding- 
houses, has proceeded rather from the 
mirth and hilarity peculiar to seamen, 
than from any malevolent intention on 
their part, the keepers of these boarding- 
houses ought not to be subjected to a cri- 
minal prosecution. 

Should the jury, therefore, believe 
some of the testimony on behalf of the 
prosecution, and the whole on behalf of 
the defendants, representing this to be 
merely a boarding-house for seamen who 
were sometimes noisy, for the reason be- 
fore stated, it would be incumbent on them 
to acquit the defendants. 

They were acquitted. 


(PRESUMPTIVE PROOF.) 


WILLIAM PLUNKET and 
TRUAX’S CASES. 


ISAAC 


Van Wyck, Counsel for the prosecutions. 
Georce Witson and Prerer Witson, jr. 
Counsel for Plunket. 


fo convict a prisoner of a felony, it is inenmbent 
on the public prosecutor to show that a felony 
has been committed. 

Where circumstances are relied on by the public 
witty to establish the commission of a fe- 
ony by the prisoner, they must be such as are 
reconcileable with his guilt only, and are utterly 
inconsistent with his innocence 


Drunkenness is the parent of crime, and finally 
leads to ruin. 


| The prisoner was indicted for grand 
arceny, in stealing a gold watch of the 
value of $50, and other articles, the 
property of Jonathan S. Dimmick, on the 
“Ist of August Jast. 

It was proved by Jason M. Bass, that 
at the time laid in the indictment Dim- 
mick, being a boarder at the house of the 
withess, came home between one and two 
0 clock in the morning, and, alleging that 
he had a gentleman with him who had 
been shut out of Washington Hall, where 
he boarded, requested of the witness 
permission to let the aforesaid gentleman 
sleep with him according to invitation ; 
'o which request the witness assented. 
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The next morning, very early, Dim- 
mick complained bitterly of his Washing- 
ton-Hall bedfellow, who, he alleged, had 
gone off at four o’clock in the morning 
with his watch. A gold watch being pro- 
duced to the witness, he testified that it 
belonged to Dimmick, who had since 
that time been under the necessity of 
leaving the city. 

Peter Swan testified, that the prisoner, 
being an utter stranger, was at the store 
of the witness very late at night, and pre- 
tended to be very sick, and said that he 
boarded at the Washington Hall, and fear- 
ing that he might be shut out, earnestly 
requested leave to stay all night ; but the 
witness positively refused to let him stay. 
Dimmick came into the store, to whom 
the witness referred the prisoner as a 


‘| boarder at Washington Hall who wanted 


lodgings ; and afler some conversation 
between Dimmick and the prisoner, who 
were strangers to each other, it was 
agreed that they should sleep together at 
Dimmick’s boarding-house ; and, having 
drank together, they departed. The 
next morning Dimmick came and inquired 
of the witness concerning the prisoner, 
and gave the same relation as stated in 
the testimony of Bass. At a time subse- 
quent, this witness heard the prisoner 
offer Dimmick $50 if he would not appear 
against him. 

Nathan Eisenhart, one of the police 
officers, testified in substance, that on 
arresting the prisoner, he was solicitous 
to know the charge against him, but the 
witness did not inform him. On the way 
to the police, where he was reluctantly 
taken, the prisoner said he knew it was 
about a watch, and declared he had 
shortly before that time given it to the 
owner. Before they had reached the 
police office, the prisoner offered the 
officer a considerable sum of money to 
suffer him to go to his house. 

After they had arrived at the Hall, the 
prisoner attempted to make his escape. 

Afterwards, the prisoner led the witness 
and other oflicers who were solicitous to 
regain the property, into different parts 
of the city, where he alleged that he = 
left some things ; and at length took the 
to 165 Duane-street, where it was found 
in possession of one Harriet Pierson, who, 








on being introduced as a witness, testified 
18 
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that it had been left in her care by the 
prisoner. 

Several witnesses were introduced on 
his behalf to prove his character, but it 
clearly appeared, not only from their tes- 
timony, but that of others introduced on 
behalf of the prosecution on this point, 
that his character was infamous. 

Before all the testimony had been in- 
troduced, the mayor expressed a strong 
intimation to the counsel that this prose- 
cution was not supported, and that he 
should so charge the jury. For thi- 
reason the counsel for the prisoner de- 
clined summing up, and the case was lefi 
to the charge of the court, after a single 
remark from Van Wyck. He said that if 
ever there was acase, in which the com- 
mission of a felony was established by 
strong circumstantial proof, this was 
one. 

‘he mayor in his charee instructed the 
jor’, that whatever might be their opinion 
relative tothe prisoner’s guilt, still. it would 
never do to depart froin the established 
rules of evidence. Before a conviction 
for a felony could take place, it was in- 
cumbent on the public prosecutor to show 
that a felony had been committed. In the 
opinion of the court, on this occasion. 
he had failed in this important particu- 
Jar. 

The ordinary mode in establishing a 
felony of this description was t» show that 
the property was stolen, and found in 
possession of the prisoner, on whom the 
burden would then be cast of accounting 
for such possession. ‘That the property 
was in the possession of the prisoner at 
the bar admits of no doubt; and the 
counsel for the prosecution, in the ab- 
sence of direct testimony, has resorted to 
circumstantial proof for the purpose of 
showing that this property was stolen. 
The most satisfactory proof, to this point, 
is from the mouth of the person who has 
lost the goods ; and testimony from that 
source is generally produced. Here Dim- 
mick, the only person who, according to 
the circumstances, could positively swear 
whether the property was stolen or not, 
is absent ; and the extraordinary fact of 
his having invited the prisoner, an utter 
stranger, to lodge with him, and of their 
having drank together at a late hour of 
the night, ts well worthy of the consi- 
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ideration of the jury. Not that it is ap. 
solutely necessary, for the purpose 9j 
| proving that the goods were stolen, to pro. 
_duce the owner, for cases frequently or. 
cur where the production of such prooj 
|cannot be obtained ; but where circum. 
stances are resorted to for this purpose, 
they should be such as are reconcileabe 
only with the guilt, and are wholly incon. 
sistent with the innocence, of the pri. 
‘soner. Ele might have offered Dimmick 
'450 not to appear against him, and he 
might have endeavoured to escape fron 
the officer, for the purpose of avoiding 
‘the odium of a public prosecution, au 
this might have been from a consciousness 
of guilt; and these circumstances, relied 
on by the prosecution, are as well re 
-conci eable with innocence as guilt. 
For these, with other reasons stated in 
the charge, the court advised the jury to 
‘acquit the prisoner ; and he was acqutt- 
ted, but retained in custody on another 
charge. 
The next day after the trial of Plunket, 
fruax was tried for, and convicted of, 
petit larceny, in stealing a double-cased 
silver watch, of the value of $15, the 
|property of the said Plunket, on the sth 
of June last. 

It appeared from the testimony of 
Plunket, which was confirmed by other 
testimony, and admitted by the prisonet 
}in his examination, that on the day Vaid in 
ithe indictment, the prosecutor and pri 
/soner went together into the house ot 2 
-mulatto woman in Duane-street, and laid 
down and slept together, and when Plum 
ket awoke, he found his companion gone, 
and his watch missing. Shortly atier 
wards, he found the prisoner in the street, 
who acknowledged the felony, which he 
attributed to his distress for money, and 
said he had sold it to a Mr. Osborn, at ti? 
corner of Broadway and Vesey-streel, 
where it was found In his examinatio® 
he alleged that he was drunk when be 
stole the watch. 

The prisoner was sentenced to the 
Penitentiary one year. 

Young men, here is another striking 
example for your instruction. This pr 
soner, now about thirty years of ag 
was bred to the profession of law, had * 
estate left him by his ancestors, and 
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| 
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have sttcceeded ; for his connexions are 
respectable. Now a companion of thieves 
and vagrants, frequenting the haunts of | 
infamy ; and, convicted of a felony, he is 
consigned to cuntinement at hard labour, 
as a slave, among the most abandoned 
oflenders. 

For a further account of this prisoner, 
we refer to the first volume of this work, 
p. 44, where it will be found, that in Fe- 
bruary, 1816, he was tried on two in- | 
dictments, for petit larceny, and acquitted 
on the ground of insanity. 

In the report to which we refer, it is | 
also stated, ** that his senses had been im- | 
paired, and his moral faculties totally | 

| 
| 





ruined by the excessive use of ardent | 





liquor 
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es | 
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CHALLENGE TO FIGHT—-SETTLEMENT. 
JOHN WOOD’S CASE. 


Van Wyck, Counsel for the prosecution. 
Drake, Counsel for the defendant. 


The court will not order a noli prosequi to be en- 
tered onan indictment for challenging another 
to fight a duel, where the party challenged is 
ready to acknowledge satistaction for the inju- 
ry; this not being a misdemeanor within the 
statute (1 Vol. R. L. p. 499. sect. xix.*) 

Inwhatever terms the writing, alleged as a chal- 
lenve in the indictment, may be conceived and 
worded, the jury must recur to all the cireum- 
stances in the case, in determining whether it 
Was intended as a challenge. 


The defendant was indicted for a mis- 
demeanor, in writing and delivering, and 
causing to be delivered, to John C. Tall 
Mun, a challenge to fight a duel, against 
the form of the statute in such case made | 
and provided.t ‘The parties were both 


~ “That where a person shall be indicted for 
an assault and battery, or other misdemeanor to 
the injury and damage of the party complaining. 
aud not charged to have been done riotously, or 
With intent to commit a felony, or not being an 
ilamous crime, and for which there shall be a re- 
meiy by civil action, if the party complaining shal! 
appear before the court in which the indictment 
shall be, and acknowledge to have received satis- 
faction for such injury, &c., it shall be lawful for 
the court, in their discretion, to order a noli prose- 
qui to be entered.” &e. 

_t The recent “ act to suppress duelling,” passed 
Nov. 5, 1816, (4 Vol. Laws N. ¥. b, p. 3..) pro- | 








young men under the age of twenty-one 
years. 

The challenge set forth in the indict- 
ment, consisted of two letters in the fol- 
lowing words and figures : 


‘* New-York, July 22d, 1818. 
Mr. Jno. Talman 
Sir, 

I have an excellent pair of 
pistols as ever was used i Should be very 
happy with your company to morrow af- 
ternoon or morning which is most conve- 
nient to you for to go along with me and 
try them every thing will be Prepared 
and we will have a fine time off it i 
have got an acquaintance of yours to go 


| along with me i mean my friend Robt Us- 


tick 1 wish you would give me an answer 
wether we shall be favoured with your 


| company from 


Yrs obd 
John Wood.” 


To this epistle, as appeared by the 


| testimony of Tallman, who was introduced 


as a witness on the trial, he returned the 
following answer : 


‘¢ Sir 

I recd yours dated the 22d desi- 
ring my company, at what place you do 
not mention; | would thank you to be 
more explicit & 1 shall know how how to 


proceed 
Yours &c. 
JH T.” 


vides, in substance, that if any person whatsoever 
shall challenge another to fight a duel, or if any 
person shall accept a challenge, or if any person 
shall, knowingly, be the bearer of a challenge, 
such person shall be deemed guilty of a public of- 
fence, and being convicted thereol, shall be inca- 
pable of holding or being elected to any post of 
profit, trust or emolument, civil or military, under 
this state. 

All officers, civil and military, except town offi- 
cers, and every person who shall be admitted a 
counsellor, attorney, or solicitor, in any court, are 
required to take an oath or affirmation, that they 
have not been engaged in a duel since the Ist of 
July, 1816, and that they will not be concerned in 
any duel duiing the continuance of the act, and 
while an inhabitant of this state; and it is further 
provided by the act, that if any person shall leave 
this state and fight a duel. or aid, Xe., and any per- 
son shall be killed, the challenger mey be tried in 
any couuty in this state. 
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The reply, which closed this extraordi- 
nary correspondence, was as follows : 


‘« New York July 22 1818. 

Sir 
T think if you was more particu- 
lar in Reading your letter you would find 
i mentioned it should be a little above 


hoboken as there is a Very Convenient 


Place Please to Let me know what time 1) 


may Expect you there. 
Yrs John Wood” 


Drake applied to the court to order a 


noli prosequi to be entered on the indict- 
ment according to the statute, on the | 
ground that the parties had settled be- | 
tween themselves, and Tallman was then 

ready in court to acknowledge satisfaction. | 
The counsel contended that this misde- | 
meanor fell within the provisions of the | 


statute which he read. 

Van Wyck, contra. 

The court decided that, although this 
was a misdemeanor which could not be 


considered as having been committed * to | 


the injury and damage of the party com- 
plaining,”’ although “ not charged to have 
been done riotously, or with intent to 
commit a felony,” and, although, in strict- 
ness, ‘‘not an infamous crime,” yet it 
was an offence “ for which there wus no 
remedy by civil action.’ For several 
misdemeanors besides an assault and bat- 
tery, the party injured might bring an 
action; but for sending a challenge no 
remedy, by civil action, was provided. 
This is, therefore, a misdemeanor which 
does not fall within the provisions of the 
statute, and the court could not legally 
grant the application. 

Robert Ustick, named in the letter 
above set forth, on being sworn as a wit- 
ness on behalf of the prosecution, stated, 
that he never knew of any difference be- 
tween the parties, and was never spoken 
to by Wood to become a second. 

John C. Tallman, a witness on the same 
side, testified, that there had been a diffe- 
rence between Wood and himself, and 
that the letters, which he believed to be 
in the handwriting of Wood, from having 
seen him scribble on poper, were receiv- 
ed by the hands of Wood’s cousin. To 
the first letter, the witness returned the 


| 
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answer, and, on the same day, received 
the reply. 

The evidence having closed, Drake 
contended to the jury, that from the 
words of the letter, and the other eyj. 
dence, it could not be considered that a 
challenge was intended ; and, for aught 
that appears, this might have been an in- 
vitation from Wood to ‘l'allman, to accom. 
pany him on an innocent excursion to fire 
at a mark. 

Van Wyck, contra. 

The mayor charged the jury, that al- 
though the statute had provided that “ji 
any person shall challenge another to 
fight a duel,’ &c. yet, to constitute a 
challenge, it was not necessary that the 
words contained in the act should be pur- 
sued. The sole question for the deter. 
mination of the jury was, whether, from 





all the facts and circumstances in the 
| case, it could be rationally inferred, that 
the letters set forth in this indictment 
were intended by the defendant as a 
challenge to fight a duel. The principal 
ingredients of a challenge were time, 
place, weapons, and friend ; all of which 
were contained in the letters. Besides, 
there was a difference between the parties, 
and although it had not been proved that 
Hoboken was a place generally selected 
for fighting duels, yet, this was a matter 
of public notoriety. And his honour re- 
marked, in the conclusion of his charge 
that it would be a subject of deep regret. 
if an offence, against which the legislature 
had been so anxious to guard, an offence 
so dangerous in the community, dissemt- 
nating itself even among children, as in 
this case, could be committed with impu- 
nity, because justice was so blind as to 
be unable to penetrate the flimsy veil o! 
defence interposed. 

The jury found the defendant guilty : 
and the mayor, in sentencing him, ob- 
served, that a consideration of the seve- 
rity of the punishment, incident to a con- 
viction for this offence, by the provisions 
of the statute, had induced the court to 
superadd a nominal punishment. ovly. 
The defendant must hereafter be content- 
ed to live in the country which gave him 
birth, as a proscribed citizen ; for what 
ever may be his merit and qualifications 
in this state he could never hold any of 

















CITY-HALL RECORDER. 141 


fce ; not even that of a subaltern in the 
militia. Should he procure a pardon from 
the executive, still, he never could take 
the oath prescribed in the statute, for 
those chosen or elected to fill an office. 
It would have been far better for him, be- 
fore undertaking to display his chivalrous 
spirit by writing challenges, so far to have 
completed his education, that he might 
have written the English language with 
more propriety than his composition 
evinced on this occasion. 

The defendant was fined $1 and the 
costs, and required to give security, by 
recognisance, in the sum of $200, to keep 
the peace for two years, especially to- 
wards the prosecutor. 


‘REGULATIONS FOR A PUBLIC GARDEN.) 
ALFRED S. PELL’S CASE. 


Price, Counsel for the prosecution. 
Anrnon, Counsel for the defendant. 


the keeper of a public garden, or other place of 
public ainusement, has a right to establish regu- 
lations for the place, calculated to guard against 
disorder or licentiousness ; and his guests, how- 
ever exalted may be their situation in life, are 
bound to conform to such regulations, or sub- 
mit to the exercise of so much force as may be 
uecessary On his part to expel them. 


The defendant was indicted for an as- 
sault and battery, committed on James 
Heaton, on the 15th day of June last. 

lt appeared from the testimony of Hea- 
'on, Which was amply confirmed by other 
Witnesses, that he is the keeper of a pub- 
lic garden at No. 316 Broadway ; and 
that on the evening of the day laid in the 
indictment, by reason of a heavy rain 
during the day, the garden was not open, 
hor lighted up. It was a regulation 
which the witness had adopted ever since 
ie kept the garden, to have it lighted in 
“ue evening whenever company was ad- 
witted. This rule he considered rea- 
‘onable and proper; for, among some 
ol the many strangers of both sexes re- 
sorting there, the want of such precau- 
ton might have invited that licentious- 
ess which would have had a manifest 


'endency of bringing discredit on his esta- 
blishment. 


At about eleven o’cleck in the evening. | 








the defendant, in company with a woman, 
came through the house into the garden, 
and called for some beer, which was 
brought by a servant of Heaton, who, on 
ascertaining that a man and woman were 
in the garden, sent a light by the servant 
to be placed in the usual place near them. 
The defendant sent back the servant with 
the light ; Heaton again sent the light, 
which was again sent back, when he took 
the light himself and carried it to the 
defendant and his companion, and inform- 
ed them of the aforesaid regulation. The 
defendant informed Heaton, with abrupt- 
ness, that neither himself nor his light 
was wanted; that the woman was his 
wife, and that he was a gentleman of 
consequence : but Heaton insisted that, 
as they were strangers to him, the light 
should be kept in the garden, in pur- 
suance of the established rule, which he 
endeavoured to convince the defendant 
to be reasonable and proper: Where- 
upon, the defendant, after bestowing 
some abusive epithet on Heaton, cast the 
glass with its contents of beer towards his 
face ; and the liquor wet him, but the 
class did not touch him. Shortly after- 
wards, the defendant made a pass at Hea- 
ton with an umbrella, threatening to run 
niin through ; but the thrust was parried 
off by a by-stander. ‘The watch waa 
called, and the defendant sent to the 
watch-house. 

The defence attempted was on the 
ground that, as the defendant was in a 
public garden with his wife, Heaton was 
guilty of insult and impertinence towards 
them by requiring the light to be kept 
there contrary to their wishes, in pur- 
suance of a pretended regulation which 
no other keeper of a public garden in this 
city had adopted ; and the counsel for 
the defendant called on witnesses, stated 
to be keepers of public gardens, to prove 
that no such regulation existed among 
them. 

The court rejected the evidence offer- 
ed; and the mayor in his charge to the 
jury instructed them, that the keeper of 
a public house and of a public garden 
were invested with equal rights ; and 
that in the opinion of the court, the pro- 
secutor had a right, and it was his duty, 
to establish such regulations as were cal- 
culated to prevent acts of disorder and 
Keentiousness : for it would be manifest- 
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ly unjust and inconsistent, for this court 
to punish the keepers of public places of 


amusement or entertainment, for the oc- || 


currence of such acts in their establish- | 
ments, and at the same time decide against | 
their right of preventing disorder. 


Heaton, on this occasion, required no- || 


thing unreasonable. The defendant was 
an utter stranger, whom the prosecutor 
could not be presumed to know as a m:n 
of consequence ; and he was bound to 
submit to a regulation, salutary in itself, 
and which ought to be, if it had not been, | 
adopted by the keeper of every public 
garden in this city. 
But suppose that Heaton acted entirely 
wrong in requiring the light to be placed | 
in the garden ; still, this could afford no 
justification to the defendant for the as- | 
sault and battery. 
He was immediately found guilty by | 
the jury, and the court fined him $50 and | 
the costs. 
A garden in the country is considered | 
asmall piece of ground set apart from’ 
the farm for the purpose of raising ve- 
getubles ; but in the city the public gar- 
dens, referred to in this case, are pieces | 
of ground through which there is a walk, | 
on each side of which there is a number: 
of small roofed apartments, separated | 
from each other by a railing calculated | 
for the free admission of air; and many | 
of them are otherwise shaded with wood- | 
bine or other vines. These apartments 
contain each a table and benches, that 
several persons in the same company 
may be seated. During the warm season, | 
in the evening, the gardens are usually 
lighted up with lamps placed on each ' 
side of the walk; and small compznies | 
frequently resort to these places and call 
on the keeper for mead, beer, cakes, or! 
other refreshments. 


(FORGERY AT COMMON LAW—UNDER THE 
STATUTE.) 





JOHN GRANT AND CHRISTIAN 
HOPPER’S CASES. 


Van Wyck, Counsel for both prosecutions. 
N °° 1 A “a 
Simons, Counsel for the prisoners. 


To support an indictment for the forgery of an or- 


; 
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der for the payment of money under the statute, 
it is unnecessary that the name of a person in 
existence should be forged: vor is it necessary 
in an indictment at common law, for the forgery 
of an instrament purporting to be a receipt, thai 
the name oi the person, azainst whom the instry 
ment is alleced to be forced, should be spelled 
right: for if the jury believe that his was the 
name intended, and that the prisoner had e 
criminal intent, either in the forgery or passing 
of such instrument, it will be their duty to con- 
Vict him 


| On the traverse of an indictment at common law, 


for the forgery of an instrument, the public 
prosecutor will be allowed to recur to extrinsic 
evidence to explain and show the meaning aud 
intent of such instrument. 


During the term of July last, the pri 
soner, John Grant, was indicted under 
the statute, and tried, for the forgery of a 
check on the Phenix Bank, in the fol- 
lowing words and figures : 


** New-York, May 5th, 1818. 
Cashier of the Phenix Bank, Pay 
Smith & Underhill, or bearer, one hun- 
dred and seventy-tive dollars. 
‘Yhos. Bearbanks.” 


On the trial, Samuel St John, one of 
the tellers in that bank, testitied, that on 
the 9th of May, the prisoner brought and 
presented the check, upon which the wit 
ness asked him if be wanted the money, 
ind being answered in the aflirmative, 
the witness inquired how much, and the 
prisoner replied the amount, which, after 
another inquiry, he said was $175. He 
was then asked by the witness, whether 
he was one of the firm of Smith & Under- 
hill ; and, after some hesitation, he said he 
vas one of the firm, but shortly after 
wards said he lived with them. 

The witness took the prisoner to the 
police. After the introduction of this, 
with the other testimony in the case, the 
counsel for the prisoner raised a question 
to the court, whether the case should go 
tothe jury, inasmuch as it did not appeal 
that there was such a person in existence 
as Bearbanks. 

Ihe mayor said this was immaterial ; 
for it had repeatedly been decided, both 
in England and in this country, that it was 
not necessary that the name of any per- 
son in existence should be forged ; and 
should the jury believe that this was @ 
false paper, known to the prisoner to be 


jso, and that he attempted to pass it fos 
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the purpose of defrauding the bank, he 
eught to be convicted. 

He was convicted and sentenced to the 
atate prison 6 years. 


On the 5th of August last, Hopper, the 
other prisoner, was brought to trial on 
an indictment for forgery at common law. 

The instrument, upon which the indict- 
ment was tounded, was in these words 
and figures : 


“ New-York, July 1, 1818. 
Reive 100 Loads of sand 
from Mr. Hopper, 
Mr. Macray.” 


And the indictment alleged the forgery 
to be that of the name of ‘I homas 
M‘Cready, and that the prisoner had it in 
his possession, with an intention to pass it 
to defraud the corporation of New-York. 

It was proved by Dr. Roswell Graves, 
one of the street commissioners, that the 
prisoner presented the order to him, and 
said that he had carted the quantity of 
dirt mentioned in the receipt which was 
given him by M‘Cready. 

It appeared from the further testimony 
of Dr. Graves, in explanation of the re- 
ceipt and its object, that the corporation. 
by and through the street commissioners, 
had contracted with certain persons to fill 
up a certain piece of low land; and that 
M‘Cready was an agent in delivering out 
tickets or receipts to such persons as had 
carted dirt; on presenting which re- 
ceipts to the witness, the holder was en- 
titled to receive money to the amount of 
his services. 

The instrument was proved to be a 
forgery by M‘Cready ; and Graves stated, 
that it was executed in such a manner as 
that he could pot, possibly, have been 
deceived thereby. 

The counsel for the prisoner, on the 
production of this testimony, contended 
to the court. that the case ought not to 
be suffered to go to the jury, because the 
instrument upon which the indictment is 
founded, is not such as, if genuine, would 
be of any legal validity; and that not 
even the name of .W‘Cready, alleged in 
the indictment to have been forged, ap- 
peared on the face of the instrument. 
Uhe name there is .Mr. Macray. 








‘ 
‘ 


The mayor said, that this was an in- 
dictment at common law, and not under 
the statute. ‘Ihe principle relied on by 
the counsel did not apply, because an 
instrument, for the purpose of supporting 
an indictment at common law, need not 
possess the ingredients required by the 
statute. ‘Ihe question here is not whe- 
ther this receipt, if genuine, would have 
been of equal validity with a receipt for 
money contained in the statute ; but whe- 
ther it was calculated to defraud third 
persons, and was intended for that purpose. 
If genuine, it surely would have been evi- 
dence of the performance of labour by the 
prisoner against M‘Cready, in an action for 
work, labour, and services ; and, false as 
it is, might have defrauded the corpora- 
tion. 

With regard to the question concerning 
the name, should the jury believe from 
‘he receipt itself, in connexion with the 
other testimony, that the name of 
M‘Cready was intended by the prisoner, 
(and he furnishes that evidence by his 
declaration to Graves when the receipt 
is presented,) the objection raised is not 
supportable. 

The prisoner was convicted and sen- 
tenced to the penitentiary two years. 


— 
(FORGERY—SCIFENTER. ) 
ANTHONY V. BARTOW’S CASES. 


Van Wyck, Counsel for the several prose- 
cutions. 

Price and Pua@nix, Counsel for the pri- 
soner. 


Thongh on the traverse of an indictment for pass- 
ing a forged check it is not sufficient, generally, 
for the public prosecutor to show that the pri- 
soner merely passed it, yet, in such case, very 
slight circumstances are sufficient to establish 
the scienter: and where during the same term 
aman is tried on two indictments for passing 
forged checks, though he may be acquitted on 
the traverse of the first, on the ground that the 
scienter was not brought home to him—on the 
traverse of the second, the jurors themselves, 
without proof, will look to the first trial for a 
scienter. 


On the 11th day of August last, the 
prisoner was brought to trial on two in- 
dictments for forging, passing, and having 
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in possession, with an intention to pass, 
two different bank checks, knowing them 
to be forged, contrary to the form of the 
statute. 

The check, set forth in the first indict- 
ment traversed, was in these words and 
figures : 


“* New-York, June 1, 1818. 
Cashier of the Manhattan Company, 
pay to A. B. or bearer, eighty-seven dol- 
lars and forty-three cents. 
CORNS. S. BARTOW & Co.” 


And the check in the second indict- 
ment was in these words and figures : 


‘“* New-York, June 10th, 1818. 
Cashier of the Mechanics’ Bank, pay 
to A. B. or bearer, one hundred and four- 
teen dollars and seventy-five cents. 
HOFFMAN & GLASS.” 


On the traverse of the first indictment, 
Van Wyck introduced Joseph Sampson 
as a witness, who proved that the pri- 
soner passed the check to the witness, 
and received from him its amount; and 
the public prosecutor then proved the 
check to be a forgery by Cornelius S. 
Bartow, one of the firm of Cornelius S. 
Bartow & Co. and a brother of the pri- 
soner. 

The prosecution here rested. 

The mayor said here was not sufficient 
evidence to put the prisoner on his de- 
fence. In addition to the fact of passing 
a forged instrument, there should be 
some fact or circumstance of suspicion 
that the prisoner had a felonious intent 
in the transaction, to throw on him the 
burden of proof. Otherwise, an honest 
man, who might innocently come into the 
possession of a forged instrument, which 
he had reason to believe genuine, might 
be subjected to punishment, because he 
might not be able to account satisfactorily 
for its possession. 

The jury, under the charge of the court, 
acquitted the prisoner on this charge. 

On the traverse of the second indict- 
ment, which was almost immediately af- 
terwards, Van Wyck introduced Edward 
Dunscomb as a witness, who proved that 
the prisoner passed to him the check. 

Martin Hoffman, of the firm of Hoffman 
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& Glass, was then introduced as a witness 
for the prosecution, who proved the 
forgery, which was badly done ; and, in 
addition, that several years ago, the pri. 
soner was employed by the firm as a 
weighmaster ; that he was frequently at 
the store, and had opportunities of know. 
ing the signature of the firm; but the 
witness did not know the prisoner had 
such knowledge. 

Van Wyck here rested the prosecu. 
tion. 

The mayor said, that, for himself, he 
considered the testimony insufficient ; 
and Van Wyck then proceeded to point 
out the hardship and danger of the rule 
of subjecting the prosecution to the proof 
of circumstances of suspicion, indepen/- 
ant of the act of passing a forged check. 
He said, that in the case of bank paper, 
which might come into the hands of a 
party innocently, the rule adopted by 
the court was highly reasonable and just ; 
but when a forged check was passed by a 
man, he ought to be, and generally was, 
able to account for its possession. 

Price and Phoenix contra. 

The mayor charged the jury, that it 
was the opinion of the court that when a 
man merely passed a forged check, this, 
| In the first instance, was sufficient to put 
him on his defence. ‘Though his honour 
did not himself subscribe to that opinion, 
yet, he believed, and so he conceived tt 
his duty to instruct the jury, that in such 
case, very slight circumstances of suspi- 
cion, that the prisoner knew the check 
a forgery, were sufficient to render it in- 
_cumbent on him to account for its posses- 
sion. His honour should submit it to the 
jury, whether such circumstances were 
not afforded by the testimony of Mr. 
Hoffman relative to the opportunity af- 
forded to the prisoner of knowing the sig- 
nature of the firm. 

The jury returned with a verdict 
against the prisoner ; and on separating, 
after the delivery of the verdict, the 
foreman said, ‘* The circumstance of his 
passing the former check convinced us.” 

During the term he was convicted on 
another indictment for forging and pass- 
ing another check, forged on the firm 0! 
Hoffman & Glass. 

He was sentenced to the state prison 
ten years. 


‘ 

















